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Amendment Summary

QDN has decided to withhold its support of the Disability Services Bill 2005 until several suggested amendments are made. During the two day “expert” focus group meeting, QDN raised a concern about each of the following areas and it appears that these concerns have not been addressed.

Following is Queenslanders with Disability Network’s suggested amendments of the Disability Services Bill 2005. We have listed the amendments in order of priority.

· Part 1 Division 2 - Objects

Queenslanders with Disability Network suggest that Section 6 be amended to include the following two objects:
(c) to establish a funding mechanism so that services are provided to, and services are developed for, people with disability in a way that assists them achieve their maximum potential as members and free citizens of society; and
(d) to encourage the continual development of innovative programs and services for people with disability, which are responsive to the needs of people with disability in a way that assists them to achieve their maximum potential as members and free citizens of society.

· Part 2 Division 1 – Human Rights Principles

Queenslanders with Disability Network suggest that Section 18, which weakens the intent of the human rights principles, be omitted.
· Section19(3) – Human Rights Principles

Queenslanders with Disability Network suggest that Section 19(3) is incongruent to the pending UN Convention on the Human Rights of People with Disability and therefore the rights listed under Section 19(3) be merged with the rights listed under Section 19(2).

· Part 7 Section  56 - Prescribed requirements for funded non-government service providers.

Queenslanders with Disability Network suggest that Section 56(2)(b) be strengthened to include the following: 
(viii) evidence that the service provider is upholding the human rights principles and the service delivery principles of the Act.
· Section 55 – What a funding agreement is to contain.

Queenslanders with Disability Network suggest Section 55(1) be strengthened to include the following:

(n) performance measures which show evidence that the service provider is upholding the human rights principles and the service delivery principles of the Act.

Also subsection (k) be amended as follows:
(k) the circumstances in which the service provider is in breach of the agreement, including for example any contravention of the human rights principles or the service delivery principles of the Act.
· Section 43  – Application for approval as a service provider

Queenslanders with Disability Network suggest that Section 43 be amended to include an emphasis on the development of innovative service models and the following be added to Section 43:
(7) In deciding the application, the chief executive may also have regard for the unique nature of innovative service models, with the aim of encouraging the continual development of services which are responsive to the needs of people with disability in a way that assists them to achieve their maximum potential as members and free citizens of society.

Additionally Section 51 should also include the following:

(5) In considering an application pursuant to this section the Minister may take into account whether the non government service provider is developing an innovative service model, with the aim of encouraging the continual development of services which are responsive to the needs of people with disability in a way that assists them to achieve their maximum potential as members and free citizens of society. 
In order to assist this process, which is time and resource heavy given the requirements of the Disability Sector Quality System and the provisions of Section 43(6), Section 51(3)(b) should be amended to increase the time a non-government service provider has to become an “approved” service provider from “6 months” to “12 months”.

· Part 6 Funding of non-government service providers – people with disability making application for funding.

Queenslanders with Disability Network suggest that Section 25 of the Disability Services Act 1992 giving people with disability the ability to directly apply for funding be retained in the Disability Services Bill 2005.

· Part 9 Screening of persons engaged by funded non-government service providers. Section 87 (1)

Queenslanders with Disability Network suggest that Section 87(1) be amended to include the clause:
(c) and, the person with disability in direct receipt of the support, who also does not have an impaired capacity,  has not given written notice of their decision to receive ongoing support from a person who has not undertaken a criminal history screening.
· Section 75(b) – Engagement of volunteers.

Queenslanders with Disability Network suggest that Section 75(b) be amended to accurately describe sanctioned volunteer programs run by service providers:

(b) a person engaged in an official volunteer program run and managed by the service provider.

· Part 13 Reviews and appeals.

Queenslanders with Disability Network suggest that Section 204, which excludes people with disability from accessing reviews and appeals of decisions which adversely affect them, be amended by omitting Schedule 2 and rewording this section: 

Omit “Schedule 2 states-“ and replace (a) with “Reviewable decisions are decisions of the chief executive under this act;”
· Part 14 Division 2 – Other matters – Complaints

Queenslanders with Disability Network suggest the section of the Bill that down plays the importance of people with disability making complaints by situating the complaint process for people with disability in a rear section of the legislation and titling it “Miscellaneous”; “Other matters”, be amended by removing Sections 212; 213 & 214 and placing them in Part 13 Reviews and Appeals or another relevant section of the legislation. The title of this section should then incorporate the term “Complaints”.
· Section 222 – Confidentiality of other information

Queenslanders with Disability Network suggest that Section 222(5)(a) appears to be in breach of the Nation Privacy Principles and therefore should be omitted.

Alternatively the section could be reworded as follows:
(5) Also, a person may disclose information with the consent of the concerned party to-

(a) another department, a funded non-government service provider or affected third party to enable the department, service provider or affected third party to provide for the needs of a person with a disability; 
Who is Queenslanders with Disability Network

Queenslanders with Disability Network Inc (QDN) is a statewide network organisation that is of, by, for and with people with disability. We are a values based organisation with a membership of nearly 1,000 that is drawn from throughout the state.

Through a careful and considered plan QDN has developed its network which is grounded firmly in the lived experience of our members and constituents, their battles and aspirations for a life like other Queensland citizens. 

QDN is funded by Disability Services Queensland (DSQ) to provide a voice for people with disability in this state. QDN also stands as a voice for those Queenslanders with disability who, because of their isolation from community life and other vulnerabilities, do not have a role in the decisions that affect their lives.

Introduction

QDN calls upon its members to again feedback on what you think about the new Disability Services Bill 2005. If you want to be involved we encourage you to read this paper and get back to QDN with your comments and concerns. We are planning to hold a forum and teleconference in January, so let us know if you want to be involved.

Additionally, we will be releasing a lobby kit in January which will give you ideas and easy to follow steps for taking your own action. As the Bill is due to be debated in the Queensland Parliament in February or March of 2006, you may need to act quickly. 

You can down load a copy of the Bill and Explanatory Notes at:

http://www.legislation.qld.gov.au/Bill_Docs/Bll51_05.htm
Please do not hesitate to contact QDN to discuss any aspects of this Bill or to get involved in our discussions about it.
Ph: 1300 363 783

Email: qdnbrisbane@qdn.org.au
Background to this paper.
As an election promise, the Beattie Government undertook a review of the legislation that enables the state funding of specific services and supports for people with disability under the Commonwealth State Territory Disability Agreement (CSTDA). QDN, and a number of other key sector organisations representing a spectrum of interest base, have voiced our serious concerns about the process, its content and inaccessibility since November 2002.  

To her credit, the then Minister for Disability Services Judy Spence admitted that her department had “got it wrong”, and in announcing that the Government was resourcing this new process and extending the timeline of the review, hoped that it would contribute to the re-establishment the good will lost through the former process and lend integrity to any outcome of legislative reform.

After offers of support and assistance from the community sector, a separate and distinct process, outsourced to an external research body and managed by a reference group was established. The reference group was comprised of Parliamentary representative (Chair), state wide community organisations representing people with disability and service providers and DSQ personnel. The separate process, inappropriately referred to by DSQ as “Phase 2” reported in October 2004 with the release of the paper titled Bringing Life to Legislation. QDN believed that this review process addressed the glaring faults of the former DSQ process and enabled people with disability to be heard and involved. Consequently, we fully support the outcomes of this paper.
Following this consultation QDN was asked to be involved in a two day focus group discussion, with the aim of giving “expert” feedback on the proposed draft Disability Services Bill. This was the first time we had seen the outcome of the 2 year consultation process and the formation of the new legislation.

Unfortunately we were not impressed by what we saw. It was clear that many aspects of the draft Bill were poorly constructed, lacking the aspirational intention of the original legislation and possessing the potential to undermine the advances gained by people with disability under the old DSA.
On the 1st December 2005 the Disability Services Bill 2005 was introduced into Queensland Parliament. Understandably, people with disability have very high expectations of this legislation and its influence / guarantee of their claim to active citizenship and social participation.
After initial consideration of the Disability Services Bill 2005, QDN see that there are many areas of the Bill which will assist people with disability to achieve this vision.  In particular, Sections 19 to 33 offer a sound framework for people with disability to create and control their own lives and services. Similarly, sections dealing with the development of “disability service plans” for government departments and the introduction of risk management strategies aimed to protect their well being, are a step in the right direction. 
Nevertheless, there are also many other areas of the Bill which raise concern. It is these areas that this paper will focus upon, as we feel these matters have shifted the focus of disability legislation in Queensland from the advancement of people with disability in our society to a narrow focus on service regulation.  
For this reason, QDN has decided to withhold its support of the Bill until several suggested amendments are made. During the two day “expert” focus group meeting, QDN raised a concern about each of the following areas and it appears that these concerns have not been addressed.
Our concerns and suggested amendments.

Following is Queenslanders with Disability Network’s concerns and suggested amendments of the Disability Services Bill 2005. We have listed the amendments in order of priority.

Part 1 Division 2 - Objects
The new Bill list 2 objects which underpin the legislation. We believe that these objects do not go far enough nor do they accurately reflect the intent of the legislation or rightful focus on people with disability. We believe that this fundamental flaw in the legislation shifts the focus of the Bill from supporting people with disability to live as valued citizens, to the regulation of services. It is possible that such an approach will alienate and distance people with disability from this legislation and their active support of it.

We believe that when making decisions, for example those referred to in Section 48 which give direct reference to the objects, the decision maker must have a sole focus of the betterment of people with disability. Additionally we support the findings of the Bringing Life to Legislation consultation that these objects be used to determine a service providers access to funds and the ongoing use of them.
Our suggested amendment:

Queenslanders with Disability Network suggest that Section 6 be amended to include the following two objects:
(c) to establish a funding mechanism so that services are provided to, and services are developed for, people with disability in a way that assists them achieve their maximum potential as members and free citizens of society; and
(d) to encourage the continual development of innovative programs and services for people with disability, which are responsive to the needs of people with disability in a way that assists them to achieve their maximum potential as members and free citizens of society.
Part 2 Division 1 – Human Rights Principles
We are unsure why Section 18 has been included in the legislation. Given that Australia will soon be signatory to a UN Convention on the Human Rights of People with Disability, Section 18, in particular the term “...encouraged to have regard to...” will give mixed messages about the importance and significance of human rights principles. The convention, when signed, will bind Australia to a process of ensuring “the full realization of all human rights and fundamental freedoms for persons with disability”, including the adoption of legislation which  gives effect to this convention.
Consequently we believe that Section 18 acts to weaken this commitment to human rights principles for people with disability and stands in contrast to the pending Convention on the Human Rights of People with Disability.

Our suggested amendment:

Queenslanders with Disability Network suggest that Section 18, which weakens the intent of the human rights principles, be omitted.

Section19(3) – Human Rights Principles
Section 19(3) places a qualification on certain human rights principles so that they are interpreted to mean they can only be human rights if they are distinctly connected with the receipt of disability services. Again this notion is contradictory to the pending UN Convention on the Human Rights of People with Disability which recognizes such rights as those listed under 19(3) outside of the context of receiving disability specific services.

Perhaps the addition of this clause was by way of clarifying what rights are relative to disability services, however, we feel that if this is the case, then the use of the term “when using disability services” only acts to further muddy the waters.

Our suggested amendment:

Queenslanders with Disability Network suggest that Section 19(3) is incongruent to the pending UN Convention on the Human Rights of People with Disability and therefore the rights listed under Section 19(3) be merged with the rights listed under Section 19(2).

Part 7 Section  56 - Prescribed requirements for funded non-government service providers.

A great deal of the feedback provided in the Bringing Life to Legislation report, deals with the coupling of the rights of people with disability and the development of flexible support, to the accountability of service providers. 

It stands to reason then that people with disability want responsive and flexible services which assist them to be valued contributing citizens. It is also reasonable to suggest that people with disability, who are by and far in a powerless position to act to enforce this ideal, want mechanisms in place to rid our society of services who do not uphold these basic principles.

To this end we believe that Section 56 addressing the prescribed requirements a service provider must meet to receive funding do not go far enough.

Our suggested amendment:

Queenslanders with Disability Network suggest that Section 56(2)(b) be strengthened to include the following: 

(viii) evidence that the service provider is upholding the human rights principles and the service delivery principles of the Act.

Section 55 – What a funding agreement is to contain.

In our response to this section we again quote the ample feedback provided in the Bringing Life to Legislation report, dealing with the enforcement of the rights of people with disability relative to the accountability of service providers.

Again we believe that this section must be strengthened to reflect this consultation feedback.

Our suggested amendment:

Queenslanders with Disability Network suggest Section 55(1) be strengthened to include the following:

(n) performance measures which show evidence that the service provider is upholding the human rights principles and the service delivery principles of the Act.

Also subsection (k) be amended as follows:

(k) the circumstances in which the service provider is in breach of the agreement, including for example any contravention of the human rights principles or the service delivery principles of the Act.

Section 43  – Application for approval as a service provider

Queensland is considered the Smart State as we are always on the front foot of developing new ideas and better ways of doings things. This ideal should also extend to people with disability and the services which support them.

The consultation on this legislation greatly reflects people with disability’s desire for more flexible and responsive services, as Recommendation 20 of the Bringing Life to Legislation report states:

“That the purpose relating to funding reinforce the intent on the principles and objectives of the Act, with the emphasis being on flexible funding supporting the achievement of an ordinary life at home in the community.”

Consequently, we believe that there should also be an emphasis on the creation and development of innovate or “smarter” services. To this end we call for the inclusion of such ideals in the section dealing with the approval of service providers.

Our suggested amendment:

Queenslanders with Disability Network suggest that Section 43 be amended to include an emphasis on the development of innovative service models and the following be added to Section 43:

(7) In deciding the application, the chief executive may also have regard for the unique nature of innovative service models, with the aim of encouraging the continual development of services which are responsive to the needs of people with disability in a way that assists them to achieve their maximum potential as members and free citizens of society.

Additionally Section 51 should also include the following:

(5) In considering an application pursuant to this section the Minister may take into account whether the non government service provider is developing an innovative service model, with the aim of encouraging the continual development of services which are responsive to the needs of people with disability in a way that assists them to achieve their maximum potential as members and free citizens of society.

In order to assist this process, which is time and resource heavy given the requirements of the Disability Sector Quality System and the provisions of Section 43(6), Section 51(3)(b) should be amended to increase the time a non-government service provider has to become an “approved” service provider from “6 months” to “12 months”.
Part 6 Funding of non-government service providers – people with disability making application for funding.

One of the positive attributes of the Disability Services Act 1992 was the consistent focus on the ideal that people with disability are the primary focus of the legislation and as such have a right to be engaged and involved in processes which affect their lives.

Section 25 of the Disability Services Act 1992 allowed this to occur at a very grass roots level. This section states:

Persons eligible to apply for funding

The following persons are eligible to apply for a grant of financial assistance—

(a) people with disabilities;

(b) service providers;

(c) service developers.
Whist this section did not give people with disability the right to directly access funds, it did give rise to the notion of “individualised” funding and idea that people with disability could apply directly for assistance. The net result was that for the first time people with disability were given basic consumer rights in the form of the ability to choose the service provider which would best suit them. If they were unhappy with their service provider they could change and take their funding with them.  

This was a huge leap forward for people with disability in Queensland and a principle that must not be lost in this review. Consequently, we believe that Section 25 of the 1992 Act should be maintained in the new legislation.

Our suggested amendment:

Queenslanders with Disability Network suggest that Section 25 of the Disability Services Act 1992 giving people with disability the ability to directly apply for funding be retained in the Disability Services Bill 2005.

Part 9 Screening of persons engaged by funded non-government service providers.
Section 87 (1)

People with disability have for many years fought to gain and maintain dignity, citizenship and control over their own lives. Therefore it should not be surprising that people with disability will find any notion of discrimination or imposed restriction on their decision making capacity, objectionable. One of the great advances of the Disability Services Act 1992, which is also reflected in this Bill, is the right of an individual to be involved in service related decisions which have a direct affect on that individual.
Whist we understand the need for safeguards to protect vulnerable people with disability, the provisions of this legislation which cast a blanket paternalistic rule that criminal history screening is a compulsory condition forced upon people with disability, negates this right and actively dis-empowers people with a disability. We believe that a person with a disability should have the choice to decide whether they would like individual service providers screened or not.
Not only do we feel that this provision may constitute indirect discrimination as defined in relevant anti discrimination legislation, we believe that the implication of mass screening will reduce flexibility in service provision, drive out unpaid supports in people’s lives and possibly leave vulnerable people with disability living in remote regional areas without support. 
Our suggested amendment:

Queenslanders with Disability Network suggest that Section 87(1) be amended to include the clause:
(c) and, the person with disability in direct receipt of the support, who also does not have an impaired capacity,  has not given written notice of their decision to receive ongoing support from a person who has not undertaken a criminal history screening.

Section 75(b) – Engagement of volunteers.
This section of the Bill deals with who is considered to be engaged by a service provider for the purpose of criminal history screening. We believe that the subsection relating to volunteers is not clear. This may have the undesired effect of the clause being misinterpreted, excluding significant unpaid people in the lives of people with disability. The very people who offer the greatest safeguard and protection to people with disability from abuse.
Our suggested amendment:

Queenslanders with Disability Network suggest that Section 75(b) be amended to accurately describe sanctioned volunteer programs run by service providers:

(b) a person engaged in an official volunteer program run and managed by the service provider.

Part 13 Reviews and appeals.

Queenslanders with Disability Network welcome the inclusion of a section of the Bill dedicated to the review and appeal of decisions made under this legislation. However, we are aghast to see that people with disability cannot access it.

Many decisions will be made which will directly affect the lives of people with disability, due to the introduction of this legislation. In the past the only avenue for redress open to people with disability who were adversely affected by decisions made by government was through making a formal complaint to the Ombudsman or a Supreme Court application for a judicial review of the decision. The experience of people with disability is suggestive that neither of these options is desirable or likely to result in a good outcome for the person with disability.

It is essential therefore that Part 13 of the Bill be made available to people with disability to review decisions which adversely affect them made under this Act by the chief executive.  
Our suggested amendment:

Queenslanders with Disability Network suggest that Section 204, which excludes people with disability from accessing reviews and appeals of decisions which adversely affect them, be amended by omitting Schedule 2 and rewording this section: 

Omit “Schedule 2 states-“ and replace (a) with “Reviewable decisions are decisions of the chief executive under this act;”
Part 14 Division 2 – Other matters – Complaints

Complaints made by people with disability, their family and other allies are serious matters that people with disability view as a way of addressing their disempowerment and  improving service delivery. It is deeply disappointing therefore, that the only place in the Bill assisting people with disability to redress situations with adversely affect them, is situated in a rear section of the legislation titled “Miscellaneous”; “Other matters”. 

Complaints made by people with disability are not sundry or trivial as these titles and placement in the Bill suggest they are. 

Our suggested amendment:

Queenslanders with Disability Network suggest the section of the Bill that down plays the importance of people with disability making complaints by situating the complaint process for people with disability in a rear section of the legislation and titling it “Miscellaneous”; “Other matters”, be amended by removing Sections 212; 213 & 214 and placing them in Part 13 Reviews and Appeals or another relevant section of the legislation. The title of this section should then incorporate the term “Complaints”.

Section 222 – Confidentiality of other information

Section 19(3)(c) states that: “people with a disability have a right to receive services in a way that respects the confidentiality of their information”. Section 221 talks about the penalties for the unlawful disclosure of information concerning people who primarily do not have a disability. 

Nevertheless, it seems Section 222(5)(a) authorises the disclosure of personal information to various sources without seeking the approval of the person with disability or their legal guardian. Consequently, we believe that this section may be in breach of the National Privacy Principles.

With the Commonwealth Privacy Act already providing a sound framework for the application of privacy principles, we question the need for this section.

Our suggested amendment:

Queenslanders with Disability Network suggest that Section 222(5)(a) appears to be in breach of the National Privacy Principles and therefore should be omitted.

Alternatively the section could be reworded as follows:

(5) Also, a person may disclose information with the consent of the concerned party to-
(a) another department, a funded non-government service provider or affected third party to enable the department, service provider or affected third party to provide for the needs of a person with a disability; 
Conclusion
This paper has attempted to address what we see are inadequacies of the Disability Services Bill 2005 by putting forward our concerns and suggested solutions. Until these concerns have been addressed QDN cannot support the introduction of this legislation.

Whilst QDN welcomes discussion and debate on the need for more enforceable disability legislation, after considering the Disability Services Bill we are very concerned that this Bill will miss the mark. In fact in its current form, it represents a backward step for people with disability in Queensland. 
People with disability fought hard to achieve control over their lives, including the ability to create and manage their own services to support them to be valued and contributing citizens. We must now act to protect and safeguard these advances. 
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