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Introductory Observations


1. Human Rights

It must be stated at the outset that any use of restrictive practices upon people with disability can clearly be seen as a breach of the fundamental human rights, particularly rights to liberty and security of person, recognised in the Universal Declaration of Human Rights, the International Convention on Civil and Political Rights and clarified most recently by the International Convention on the Rights of Persons with Disability. It is useful to consider Article 14 of that Convention which states:-

Article 14
Liberty and security of person

1. States Parties shall ensure that persons with disabilities, on an equal basis with others: 

a. Enjoy the right to liberty and security of person; 

b. Are not deprived of their liberty unlawfully or arbitrarily, and that any deprivation of liberty is in conformity with the law, and that the existence of a disability shall in no case justify a deprivation of liberty. (emphasis added)

2. States Parties shall ensure that if persons with disabilities are deprived of their liberty through any process, they are, on an equal basis with others, entitled to guarantees in accordance with international human rights law and shall be treated in compliance with the objectives and principles of the present Convention, including by provision of reasonable accommodation

Of course an affirmation of these rights appears in the Disability Services Act section 19 as ‘People with a disability have the same human rights as other members of society and should be empowered to exercise their rights.’  From this starting point QDN challenges the use of restrictive practices in all cases, but acknowledges that there may be some instances where their use is appropriate as a last resort and as part of a plan aimed at ensuring that other human rights for the person can be accorded more fully.  We agree with the proposition that in these limited circumstances there should be legislation in place to regulate the use of the practices, but believe that the present draft legislation will produce a system and regime far larger than is necessary for this task. In terms of compliance with Article 14 QDN submits that the draft legislation goes very close to breaching the requirement that the existence of a disability shall in no case justify a deprivation of liberty and urges the drafters to review the document in this light. 

2. Purpose of the Act?

QDN believes that the result if the present draft is passed will be the widespread violation of the human rights and dignity of vulnerable people with disability, often for reasons of convenience and monetary cost rather than protection of human rights.  We fail to see where that the draft legislation offers any opportunity of recourse for the persons with disability when this occurs. Instead the legislation goes out of its way to provide review and appeal rights and indemnities to service providers and support workers while people with disabilities the subject of the draft have no review or appeal rights whatsoever.  The conclusion that this is an Act designed to protect service providers and the government from liability for breaching human rights rather than at protecting human rights is borne out by the proposal to apply the legislation only to persons receiving a DSQ funded service. It cannot be assumed that all persons with ‘challenging behaviour’ in Queensland are receiving such a service, and if the legislation’s intent was genuinely to benefit such persons there would be no reason for the person’s who provide their support to be excluded from the requirements. 

3. Lack of Supports

QDN wishes to put on record our belief that in the great majority of cases person’s labelled as having ‘challenging behaviour’ are victims of a system and society which does not value them sufficiently as individuals to commit the amounts of funding required to properly support their needs. One of QDN’s reasons for challenging the proposed legislation, particularly in relation to its increased scope, is the concern that the very existence of this legislation and the ability to use restrictive practises to ‘patch up’ shortcomings in the present support system will detract from initiatives to more generally improve service levels for this client group, financially and functionally. QDN wishes to distance itself from any implication that in commenting upon the specifics of this draft legislation we are accepting in any way that use of restrictive practices can ever be a substitute for proper levels of support.

4.
Nothing about Us without Us


QDN as a network group of people with disability in Queensland adheres to a basic philosophy of ‘nothing about us without us’. We are shocked by the proposed introduction of legislation providing for extremely intrusive and confronting things to be done ‘to us’, by professionals and by persons acting pursuant to their plans, with no corresponding requirement to involve the people with disability in these plans or explain the process to them or to their families, friends and people in their life who look out for them.


5. Complicated Drafting Style

QDN is disappointed at the overwhelmingly complicated and inaccessible style of drafting in the proposed legislation. The use of clauses whereby the reader is required to visit another section or part of the Act, or another Act, to find an exception or to understand the instant section is absolutely rabid in this draft and as a result it requires extremely high cognition to navigate. QDN suggests that this style, while presumably making the legislation somewhat shorter, will alienate not only the people with whom it is dealing, but anyone else from a situation of disadvantage educationally or without exceptional literacy skills for whatever reason. This will include in many cases other people with disabilities, their families, friends and people in their lives. Perhaps more importantly, this will also clearly include a significant percentage of the direct service workers who will be using the legislation. This is particularly so given the poor wages historically paid to support workers. The result of this will be will be a lack of ownership of the Act by these groups. Rather than referring to the legislation for guidance in situations which it covers, many will rely on second-hand information (officially sanctioned or otherwise) rumour and myth as to what is and isn’t allowed.  QDN believes that in its present form the Bill breaches the fundamental legislative principle set out in the Legislative Standards Act 1992 that legislation must have sufficient regard to the rights and liberties of individuals by being unambiguous and drafted in a sufficiently clear and precise way. Clearly this principle must be interpreted to mean such a sufficiently clear and precise way that it is understandable by persons who will have reason to refer to it. 

The Draft Provisions

QDN is opposed to the passing of the legislation in its present form. It is felt that considerable amendment is required before it is a document which adequately protects the human rights of people with disability who come under its power. In particular QDN would like to see attention paid to the following:-

1. The Unintended Consequences of a ‘Three-tiered’ system

While administratively the concept of arranging a hierarchy of restrictive practices into three tiers is doubtless very attractive, it is noted that this was not an approach ever put forward by Mr Carter in his report. Indeed the idea that less and more serious restrictive practices could be classified by their broad type seems to be purely a DSQ construct, as is the concept that positive behaviour support plans could be consented to by anyone other than the Guardianship Tribunal.  It seems Mr Carter understood that all types of restrictive practices can be extremely confronting in various circumstances for various persons and need to be taken just as seriously. It also seems that in suggesting the Guardianship Tribunal as decision-maker in all matters Mr Carter anticipated, as QDN does, a much smaller demand for consents than is likely to arise subsequent to the implementation of the proposed Act’s grand scheme. QDN believes that the Three Tiered system is flawed and misleading and will lead to unintended consequences potentially harmful to people with disability resulting from the reducing degree of checks and balances as one descends through the tiers. 

It seems to QDN that the seriousness of any type of restrictive practice needs to be examined in context of the particular circumstances. To say that all instances of containment and seclusion exemplify more serious restrictive practices than any type of mechanical, chemical or physical restraint or combination of these is absurd. Yet that is exactly what this legislation intimates by putting in place considerably more requirements and a much longer process for obtaining approval for plans including these “Tier 1” practices. It occurs that in various circumstances for various people these “Tier 2” practices could be much more confronting physically and psychologically than containment and seclusion. For other people in different circumstances the converse would be true. Likewise the distinction between Mechanical Restraint A and B and Physical Restraint A and B is based on flawed assumptions and will not hold true in some cases. For example restraint by two workers, in some cases for some people, may result in a much less confronting situation than might be the case if one worker only is involved. For other persons the converse will be true. 

QDN believes that it would be to ignore all knowledge of human nature to assume that service providers will always apply for the most appropriate type of consent for a given client or circumstance. It is suggested that, the Three Tier system will encourage the greater use, inadvertently or otherwise, of lower tier practices when a higher tier approach might be more appropriate, less restrictive in the circumstances and more likely to fulfil the Act’s aim of reducing or eliminating the need for the use of the restrictive practices. This might result from a service provider which has insufficient time, energy, funds or knowledge of the complicated system to work through the processes toward the higher Tier consents. Equally it might result from a service provider which does not wish to have too close an eye passed over their internal practices in relation to behaviour management.  Mostly it will simply result from a lack of preparedness for the rigorous pre-planning processes required which, while absolutely necessary to justify the use of restrictive practices are, in QDN’s submission, well beyond the organisational capability of many service providers.  QDN submits that the Three Tier approach be abandoned and the Guardianship and Administration Tribunal be the sole consent body for all positive behaviour support plans.
2. The Likelihood of Misuse of the Short Term (emergency) Approvals regime

For the reasons cited above QDN believes that a lack of pre-planning by service providers will result in considerably higher numbers of applications for Short Term Approvals than is expected. The demand for this type of approval may well even eclipse the demand for properly- made, timely applications. This process must never be allowed to be seen as an ‘easier’ way of obtaining a permission. QDN submits that the present draft legislation will have that effect. 

QDN finds the nomination of three months as the maximum time for a “short term” approval astounding. Three months is a very long time to be subject to a containment or seclusion approval which has been allowed for without the full Tribunal process and without the requisite multi-disciplinary assessment. Certainly these things take time to put into train but it is submitted that the administrative convenience of paid workers and government officers should not be a consideration when it comes to the very liberty or otherwise of vulnerable persons with disability. It is submitted that one month should be the maximum for these ‘interim’ approvals and only in cases where the full planning and assessment process is to be undertaken. As a safeguard it should be mandated that an assessment must be undertaken within one week of an emergency approval if there is an intention to go on with the process. If there is no intention of undergoing these processes ‘emergency orders’ should not be provided for more than a day at a time. 

The concept of the Chief Executive of DSQ being the fall-back arbiter as to whether mechanical or physical restraints can be used in an ‘emergency’ situation, again for a period up to three months, is simply unacceptable. This is particularly so given that DSQ maintains a service provision wing which it is well known services many persons who are not attractive to other service providers due to their ‘challenging behaviours’. Apart from this direct conflict of interest, QDN does not believe the Chief Executive can possibly have either the impartiality and experience of such matters which arguably makes the Adult Guardian a suitable appointment, or the personal knowledge of the person in question which makes a guardian for restrictive practices (general) appropriate. These provisions reek of paternalism and a lack of understanding of the mistrust of the Department by people with disability and those in their lives. QDN submits that the Adult Guardian is the appropriate person for all ‘emergency’ approvals.

3. Reliance on Service Providers acting in good faith. 

Particularly at the Tier 2 level the draft legislation places a great deal of responsibility upon service providers to supply the evidence for the approval of a restrictive practice. Assessment and behaviour support plans can be developed by the service provider who is requesting the restrictive practice, raising a question of the impartiality of these assessments and reports. It has been noted above that Tier 2 restrictive practices may include chemical, mechanical and physical restraints which in certain circumstances, for certain people, may in fact be more confronting than Tier 1 practices. However at the Tier 2 level there is no requirement for an independent assessment of the need for a restrictive practice to be put into place and other alternatives that might be available. This could not be more different from the requirements for Tier 1 and again will logically result in far more Tier 2 approvals being given, whether or not the practices they allow are the most appropriate practices. QDN submits that if the department is serious about protecting human rights the legislation must require all assessments and plans to be prepared by parties not connected to or employed by the service provider. 

Another inappropriate reliance on the good faith of service providers is the use of them by the Chief Executive in the consultation process for Tier 1 positive behaviour support plans as arbiters as to who from the person in question’s family and support networks is ‘integral’ to the development of the plan.  Should a family member be opposed to the request for a restrictive practice, it would seem fairly unlikely that the service provider would continue to see them as “integral”. QDN submits that the independent persons preparing the plan should be required to consult with all persons who express an interest and be allowed to make their plans unencumbered by built-in biases. It is noted that similar levels of consultation are not required for plans other than Tier 1 with a lesser requirement of consulting with and considering the views of the adult and any guardian or informal decision maker. QDN submits that a higher degree of required consultation with persons in the person with disability’s life should be uniform for all approvals.

4. Assumption of Complicity by Decision Makers

Of great concern to QDN is the way in which the legislation seems predicated entirely upon various decision-makers unquestioningly agreeing to plans containing various restrictive practices. It is as if the idea that a decision-maker for a person – be it an informal decision-maker, guardian for restrictive practices (general), adult guardian or Guardianship Tribunal – may not agree to the proposed plan has not been considered by the drafters. This is to ignore the devastatingly confronting nature of many decisions loved ones will be asked to make as well as Mr Carter’s warnings (at page 153):- 

the person, parent or guardian and service provider must necessarily be part of the assessment and plan development process. Consent to the totality of the plan may be available on the part of the person, parent or guardian or it may not be. (emphasis added)

This lack of a fall-back position when a decision-maker was opposed to the proposed restrictive practices was a large part of the reason that Mr Carter nominated the Guardianship and Administration Tribunal as the consent body for all plans, a notion which QDN maintains would be preferable.
While any room for dissent by a designated consent body has not been catered for in relation to Tier 2 and 3 practices - there is room for review of Chief Executive decisions and appeal of Tribunal decisions in relation to plans containing Tier 1 practices only, and only at the behest of the service provider. This reinforces the conception that these practices must always be more serious types of restraints than any other regardless of the circumstances, which QDN has rejected above. It also makes for a very one-sided review and appeals process which this submission addresses below.

With the background problem of challenging behaviour unlikely to have been solved subsequent to a refusal to allow restrictive practices, it is likely that service providers will attempt to bypass the decision maker for the Tier in question and seek approval for a higher Tier where a different decision maker may be appointed (Tier 2) or the Tribunal will be the arbiter (Tier 3). This is regardless of whether the practices within that tier are appropriate or necessary in the given circumstances. This will also have the effect of sidelining the informal decision-maker or guardian for restrictive practices (general) and losing the benefit of their knowledge and interest from deliberations around the person’s future support.

5. Lack of Review and Appeal Rights for and On Behalf of Persons Subject to Plans

QDN submits that short of changes to make the GAAT the sole consent body, the opportunity for review or appeal of decisions in relation to plans containing practices from all Tiers should be provided for by the Act and that such review and appeal rights should be allowed both to the service provider and to the person with disability, their family, friends, advocates and people in their lives. It is noted that none of these persons are expressly listed as an ‘active party’ in section 80ZL while a service provider is. That definition should be changed to expressly include this group in all proceedings including such review and appeal rights as should be allowed further to our submission.  It is reprehensible that the present draft, where it does allow review and appeal rights, allows them only to service providers. QDN submits that it should be possible for either party to bring a review or appeal quickly and easily to the Guardianship Tribunal for consideration as to the appropriateness of the proposed plan. 

The opportunity for interested parties for a person to raise with an independent body queries as to the appropriateness of practices which have been approved and which appear to them to be over the top or unnecessary in the circumstances (despite approval from the person nominated as decision-maker) is essential for ensuring the transparency and accountability of the system, not to mention ensuring the human rights of the person with disability.

Such an approach is also mandated by the fundamental legislative standards in the Legislative Standards Act 1992, in particular that legislation must have sufficient regards to the rights and liberties of individuals in that rights and liberties are to be dependant upon administrative power only if the power is sufficiently defined and subject to appropriate review.  It seems unlikely that legislation which actually allows for no review process whatsoever at the initiation of persons outside ‘the system’ meets this requirement.

6. Lack of Natural Justice Provisions

A related topic is the fundamental legislative principle from the Legislative Standards Act 1992 that legislation must have sufficient regard to the rights and liberties of individuals in that it is consistent with the principles of natural justice. It is submitted that in any decision making process which can allow consent to remove liberty of a person, at least the spirit of the principles of natural justice must be applied by making efforts to involve the person in the process. Certainly this presents difficulty when the person has an incapacity, but no more so than in matters involving children before the Family Courts. In any case it does not appear from the draft that a lack of capacity is a prerequisite to a plan being made for a person. In the past the Guardianship Tribunal has acted appropriately in certain cases in this area by appointing an independent representative for the adult in hearings before it and QDN submits that the proposed legislation should cement that policy. If all matters were before the Tribunal (as Carter and QDN suggest) such a system would be adequate, but given the confusing Three Tiered approach being considered it will be difficult to implement an independent representative system at all levels. It is suggested that at the very minimum independent representative must be appointed in relation to any reviews heard in the Tribunal pursuant to the amendments suggested at 5. above.  

Where a person does have capacity the principles of natural justice absolutely require that such persons be given the opportunity to know the evidence against them and to be heard in relation to such evidence when they are liable to suffer some detriment (such as a restrictive practise) if the evidence is found to be correct and acted upon. When they do not have capacity their independent representative must be appraised of this. 

7. Lack of Examination of Evidence

 A related topic to that of natural justice is the lack of articulation in the draft legislation of any requirement that evidence of instances of alleged ‘challenging behaviour’ ever be tested. It seems that a mere allegation of violent behaviour in an incident report will be enough to proceed to consent for restrictive practices. QDN believes that there will often be occasions where violent behaviour is completely understandable in the particular set of circumstances eg when a person with disability is provoked by a worker or other co-resident, or acts out of frustration with an inadequate living situation. Without proper examination of the evidence these incidents become part of the person’s ‘form’ despite the person arguably being not at fault. Again the drafters are relying entirely upon the good faith of service providers and forgetting the real experiences of people with disability who are often given a label very early in life which has shaped people’s perceptions and actions towards them forever. Under the Criminal Law (Rehabilitation of Offenders) Act ex-prisoners no longer have to declare their conviction after 10 years, but for people with disability incident reports describing violent incidents in the vaguest terms can condemn them to ‘special’ treatment for life. Given the Three Tier system and the lack of forensic skills of many consent givers QDN submits that provision be made for  an application to the Guardianship Tribunal for examination of evidence be allowed from personal representatives as well as family, friends, advocates and people in the lives of people with disability.

A related issue is the question of how someone who is subjected to certain restrictive practices can possibly demonstrate that they are rehabilitated when the restrictive practices deprive them of any normal interactions with people for lengthy periods during which time they may be no more likely to be violent than any other person. Conversely it seems a reasonable assumption that in many cases the restrictive practises will make the persons all the more isolated, frustrated and angry and that the practises themselves will be the thing prolonging the challenging behaviour.  

8. Broadness of Key Definitions
Person’s reading the draft will doubtless be doing so in the context of the Carter Report and other discussions around the topic of ‘challenging behaviour’ but QDN notes that this is not a term used anywhere in the draft. Instead various types of restrictive practices are in general allowed to be approved as part of a plan when they are necessary to ‘prevent the adult’s behaviour causing harm to the adult or others’. ‘Behaviour’ is not defined in the draft but ‘harm’ is defined to include both physical and psychological harm, as well as ‘a serious risk of harm’. Presumably ‘others’ takes its ordinary meaning and hence a situation arises where restrictive practices which clearly breach the human rights of a vulnerable with a disability can be planned for approved and executed when it is considered there is a mere risk of some psychological harm (however minor) to, for example, a particularly fragile service worker. This is despite the requirements for approval or appointment that behaviour must have previously resulted in harm  - again ‘harm’ is defined to include a ‘serious risk of harm’. It is submitted that for the notion of the Act functioning to protect the rights of the vulnerable persons under its power to be taken seriously these definitions must be tightened considerably. A new definition of ‘harm’ might be one that covers the results of the typical actions of the original ‘cohort’ considered by Mr Carter and not some wider and inexact group of potential misdemeanours. It shouldn’t be a circular definition that renders pointless the notion that there must have been genuine harm caused previously.

Another troubling definition is that of ‘adult with an intellectual or cognitive disability’. The term ‘intellectual disability’ is one that is well understood, with an internationally recognised definition. ‘Cognitive disability’ is a less widely understood term and, QDN would suggest, a poor substitute for exactitude as to the coverage of the Act. The defined group of ‘adults who have a condition attributable to an intellectual or cognitive impairment, or a combination of both’ may cover persons with brain injuries and persons with psychiatric illness being support ed by DSQ or DSQ funded services, but there seems to be a reluctance to come out and announce  the true scope of the legislative intent.  Conversely Mr Carter’s recommendation that mental health legislation be amended to so that persons with intellectual disability living in Queensland Health facilities are covered has not been taken up.

9. Multi-Disciplinary Assessment and Positive Behaviour Support Plans 

QDN is intrigued by the notion that, despite the implication of the section title, the definition of ‘multi-disciplinary assessment’ in section 58P doesn’t specifically state that the professionals need to be from different disciplines. The value of having different skill-sets and perspectives is obvious and the definition should be clear that this is not negotiable.

Along the lines of arguments made earlier QDN believes that seclusion and containment should not be treated any differently to other types of restrictive practices and hence that a multi-disciplinary assessment would be of benefit in all cases. Again the potential size of this task has only become overwhelming because of what QDN sees as a ballooning of the regime far beyond the original intentions of the Carter report. That said the findings of a multi-disciplinary assessment will only be useful if it is conducted by professionals who are truly independent from the service provider and DSQ, and if all the findings and recommendations of the professionals are implemented, not just those involving restrictive practices. To this end QDN is concerned that, having performed the assessment on the person, the multi-disciplinary assessment team is not entrusted with preparing the positive behaviour support plan. Instead the draft legislation gives this task to the chief executive (and presumably their delegate). Ominously section 58Q mandates that in preparing that plan they must provide for restrictive practises recommended by the professionals, but makes no requirement for the plan to include any of the other recommendations. This is particularly worrying in the likely circumstance that the professionals make a number of recommendations in the alternative – eg that a person would be best suited to living by themselves, but if they must live with others then containment and seclusion will be necessary. Another example might be where the professionals recommend intensive support and escorting by well-trained staff but acknowledge that in the absence of this containment might be necessary. QDN submits that in making the plan the chief executive should be required to at least address all recommendations of the multi-disciplinary assessment team so that decisions made on a financial basis can be seen for what they are. 

10.  Lack of Legislative Controls on Restrictive Practises themselves

QDN is concerned that beyond an assessment and planning process and a requirement of DSQ to have policies in place, the draft legislation does not mandate any controls on restrictive practises whatsoever. This places an unacceptably high level of responsibility upon professionals and non-professionals carrying out the plans to act ethically without any boundaries drawn as to what is acceptable. This is in stark contrast with legislation such as the Mental Health Act 2000, which in relation to restraint and seclusion for example, mandates very specific and quite rigorous processes and requirements of professionals using these practises. Some limits in that Act for example include a maximum seclusion period of twelve hours and a requirement for fifteen minute observations during that time The drafters of that legislation clearly understood the magnitude of the power being granted and the responsibility to ensure it was properly regulated even where all workers are trained professionals such as doctors and psychiatric nurses. QDN is appalled that similar guidance is not provided by this legislation which provides similar power to far less qualified persons including residential support workers. It is noted that section 58ZN requires DSQ to have policies in place which in turn outline procedures service providers must take to ensure worker have sufficient knowledge of the requirements for lawful use of a particular restrictive practice. With respect, it is pointed out that without any indication in the legislation of what is and is not ‘lawful use’ such a policy will be impossible to apply. It is also noted that the Mental Health Act 2000 attempts to deter misuse of its powers by including offence provisions for improper or inappropriate use.  Again such provisions are a reminder of just how seriously the deprivation of a person’s liberty, security or bodily integrity should be taken and something that must absolutely be included in the legislation. 

It is not just the non-professionals who need limits either. QDN believes that without some legislative limits the temptation for experimentation by psychiatrists and psychologists will be great. QDN points out that Article 14 of the International Convention on Rights of Persons with Disability commits signatories to ensuring that ‘no one shall be subjected without his or her free consent to medical or scientific experimentation’. An unregulated restrictive practices regime will do little towards ensuring this.

11.  Immunity from Criminal and Civil Liability

A related issue to the lack of legislative controls and corresponding offence provisions is the immunity from criminal and civil liability that flows from operating under a plan or approval. As argued above, without legislative controls as to the limits of what may be in a plan or what may be consented to, such a grant of immunity is thoroughly inappropriate. It is noted that the relevant sections make no mention of the departmental policy which is purported to give some such guidance. QDN submits that until there are clear limits placed upon individual restrictive practises the granting of immunity for merely sticking to a plan – which may have varying degrees of detail as to specific procedure – is a step too far. The ‘just following orders’ defence is not to be encouraged when dealing with vulnerable people. 

QDN is also alarmed that notwithstanding the level of procedure and pre-planning that must be put in place for a consent to be given and immunity granted under the proposed regime the transition provisions blithely provide immunity for practises over an unlimited period up to the passing of the Act which did not have the same procedures around them. It is noted that there are some requirements to have made an assessment and considered the causes and various strategies under these provisions but, with all due respect, near enough isn’t good enough in this regard and an immunity is a very powerful tool to be dispensing so liberally.  

In relation to both sections granting immunity the drafters are reminded of the fundamental legislative principle in the Legislative Standards Act 1992 that legislation must have sufficient regard to the rights and liberties of individuals in that it does not confer immunity from proceeding or prosecution without adequate justification. QDN submits that as the legislation is presently drafted there is insufficient justification.  

12.  No Legislation for Centre of Excellence

Central to the findings of the Carter report was the formation of a Centre of Excellence or Centre of Best Practice in relation to behaviour management. Mr Carter saw this body as a way to ensure the long term goal of improving the quality of life for people with ‘challenging behaviours’ was pursued rather than the system becoming bogged down in day to day management of behaviour through the use of restrictive practices. QDN has been concerned that Mr Carter’s vision for the Centre as operating independently from DSQ and being headed by a leading academic has been lost in the implementation process. The lack of legislation providing for a Centre of Excellence would seem to confirm that if such a body is ever formed it will be internal to the Department and have no independent function. QDN submits that to preserve Mr Carter’s vision the Centre for Excellence should be set up under the legislation with terms of employment for its head, descriptions of its function and powers included.

13.  Locking Gates, Doors and Windows

In making a differentiation between what is considered “containment” (a process that requires formal approval under the legislation) and the “locking of gates, doors and windows” to restrict the movement of people with disability in their home, the draft legislation exposes the system to abuse and ridicule. QDN can see no logic in this approach and can see no way of reading the draft definition of ‘containment’ which would not include locking of gates, doors and windows to contain a person with disability. If, as QDN members were informed in consultation, these exceptions were included merely to limit the number of requests for formal approval of containment then the appropriateness and intention behind the entire regime is put in question.  The “locking of gates, doors and windows” provisions of the draft legislation mean  human rights will routinely be violated without any rigorous safeguards or approval processes. These provisions must be removed.

14.   Mechanical Restraint used in Transport Situations

QDN believes that defining mechanical restraint to exclude ‘use of a device to enable the safe transportation of the adult’ has potential to create a loophole in the system whereby no consent application is ever made and the adult is simply taken for a drive in restraints whenever it is deemed necessary or convenient. It is possible that this section merely means use of a seat-belt but this cannot be assumed. QDN submits that if a behaviour support plan is required for a person then that plan can certainly go so far as to anticipate the need for restrictive practices in transportation. Like the provisions around locking of doors this definition reeks of tinkering at the edges of a system which can only possibly work if it retains it integrity. 
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